T AlG=R1-92 FRI 14:!48 WV ETHICS CCHMISSION Fax N 3043482166 B 02

5

AD¥ISORY GPINION NO. 92-02
ISSUED BY THE
WEST YIRGINIA ETHICS COMMISSION
ON MARCH 5, 1592

COVERNMENTAL BODY SEEKING OPINION
Legsl Counsel for 3 Stats Divislon's Employess

OPINION SOUGHT

Ts it & violztion of the Ethics Act for amployess of & Siate Divigion to belong o a Mine Rescus
Association as either teamy membery/irainess or as malners of the mam members?

FALTS RELIER LPON BY THE COMMISSTON

" Stans law requires that zfl coal companies develop and maintain & mine rescus taam, Smaller

companies have combined their ressuress to form single rescus =zms referred 4o a5 the Mine
Rescus Aszociabion, Tha Assoefabise 14 sponsored and tomlly fundad by the participating coal
caompanies. This was done in response tp a decision by the Stte to withdraw its financia] end
techrical support 10 what were formarly S@te sponsarad ming rassue teams, There e now
several mHne resche asisciationa in varlous regions of the State,

Each rescue Asociation meets for taining on weekends and aftm work hours in order to comply
with Sta‘e certification stendards. Stata employess would be paid by the Assoclation to elther
provide Ma training or bo participate 28 beam memibers, Paymernt for atterdance and participadion
in the traifing course is made to the tam members and traiers by the Assocleticn from dues

collected froms participating coal companies,

A, newly formed State Divislon employs mine inspectors and trainers whose primary fimction i
to conduct inspections of coal mines Ioeated throughout the State, Severzl of thess Stats mine
inspectors and trainers world like 1o participate ax trzinery and/or ressus team membars of the
Minz Reszue Associntions. As such, they would receive approximately -$150 from the
Association for each s=acion.

Curreatly there are two individuals who are certified as trainers znd appraximstsly seven other
individuals who are rescus team members. In order te partivipats on ¢ reseus taam and meet
St certification requirements, sach individual rmust ptand Me monthly brRining sessiony,

When & mine emergency occurs, the Stite inypectors and trainers who respond t the crisla aa
members of & rescus team are paid by the Stabte and not the Asgochation or the coal Companics.
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West Virginia Code §68-2-5(R)X(1) states i pertinens part that, ..o full-tima public employes who
4xarviscs policymaking, noministerial or ragolatory gutbority may seek employment with, er
allons himealf or herself ko bs employed by any person who I3 or may be ragulated by the
governmental body which he or she sarves while he ar she s employad or serves In the
governmental agency. The term “employment® within tha meaning of this sestion inclndas
professdonal services and otbar sarvices rendared by the public smployes whather rendered a3 an
employea or ke an indepanden: eomiractor,

West Virginia Code §6B-2-5(h)(3} states that 2 full-Hme public official or fl-tme public
rmployss who would be adversely affected by the provislons of this subsection may apply to the
Ethics Commisgion for an exemption from the prohilition sgainst sceking employment with 2
person who i ar may be regutated,,. The Ethics Commission shall...decids open each spplication
on 4 cese-by-cagss bayis.

ATV Yo

Employess of 2 Staee Division would like i be trainers for local ming rescus associations, These
Associatlons meat for training on weskends and after work bours, Members and trainers are pald
to sttend cach fsur hoor cession. The Commission comsiders this 2 foym of
emplayment siacs attendance and participatian in the mina ressge sessions {2 10t considered pert
af tha official job responsibiliies for the Division employess,

WV Code §6B-2-5(h)(1) prohiblt a fell-ime public smpioyes with pollcy-meking, pooministerial
or reguiatory suthority from being employed by any person who is or may be regulated bry the
governmestal agency with which he or she 11 employed, “Ferson” is breadly defined in the
Ethics Act ta include associatloma,

Although the term "regulste” is not definad within the Ethics Act, the common definition given
is "o control or direct according w0 a rule”, or "to adjust In conformity o a specificatiom oy
requirément”.

The employees sefirred to in this mguest axercise some regulatory or nonminiserial anthority
Aines their primary functioz is to conduct Inspections of coal mines located tbroughout the State,
Therefore, the employeas in question would fall within the earagory prohibited from secking
employment with or keing employed by rezulated persons,
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The State Drivialon which empicys these Sate workars regufates the setivities of the mine rescte
essociztions since the Division is respansibia for promulgating rules and regulztions establishing
iha standerdy for all mice sfoaty programs that mut be ysed by the coal opemtors and
Asgocintiont. The Division s ales reyponsible for evalusting and approving fhe mine safety
program viilized by efl casl operators and the Associations, Thess responsibilities, by necessty,
reqtiire the State Divisios by “regulate” the opertors of the AssociaBon. ' '

Tharefore, it wenld be 2 violation of WV Codo §6B-25(h)(1) for the swployees of 2 State

Division ¢ ba employed by Mins Resme A ssociations as rainars o rescue team members slnee

the Associations e regulated by the Sores Divition

Purmant 1o WV Code §68-2-S()(3), Individual public enployess, or & ¢ase by care basis, may
apply to the Ethica Commistiom for an exempiion from the prohibition ageinst ‘seslkimg
emphymmtwﬁhapmmwhnhmmyhmgﬂamdbyhhgnmmﬂlm. Hiromrrer,
mernquummnﬂdmﬁﬂuhmmdmgﬂnﬁmapﬁiﬁhhmﬂldrmmbﬂnmlmt

befons making sch 2 request:
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